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IN THE 

Court of Appeals, District of Columbia 

APRIL TERM, 1915 
No. 2791, 


HENRY T. OFFTERDINGER, Appellant. 

vs. 

ELMORE KING, Appellee. 

MOTION TO STRIKE OUT UNSIGNED PAPER 
CALLED “BILL OF EXCEPTIONS,” AND 
ALSO TO DISMISS OR AFFIRM 

And now comes the appellee and moves the Court: 

(1) To strike out the unsigned paper wronglv 
labeled by appellant ‘“Bill of Exceptions” and improperly 

appearing in the transcript, followed by notation of the 
trial justice: 

was presented to me with the re¬ 
quest that it be signed and treated as a bill of ex¬ 
ceptions, which I declined to do on the ground that 
no exceptions were taken and that the said paper 
is not a bill of exceptions. For these reasons I 

exam ! ned fhe contents to determine 
whether the evidence is correctly or fully stated” 
(p. 17 of Transcript). 

( 2 ) And to dismiss the appeal herein, or to affirm the 
judgment of the court below, for the following reasons: 

(a) No exceptions were taken, or are claimed to have 





been taken, in the court below, and the transcript pre- 
sents nothing for review. 

(b) It is manifest the appeal was taken for delay only. 

Ir) The question on which the jurisdiction and right 
0 /tiew 3£»b is SO rn.oite.il, tHvol.os «. o.l t. 

require tortlrer , StLL ,v A K, 

Attorney for Appellee. 

H. B. Moulton, Esq., 

Attorney for Appellant: 

Take notice that on Thursday, the 4th day ot March 
1915 at 10 o’clock A. M„ or as soon thereafter as counse 
can be heard, I will submit the foregoing motion to the 

Court - George E. Sullivan, 

Attorney for Appellee. 

Service of copy accepted this .... day of March, 1915. 


Attorney for Appellant. 


BRIEF IN SUPPORT. 

This is an action for damages for personal injuries 
to appellee resulting from the negligeiat operation 1by ap¬ 
pellant's employee of an automobile of appellant. T 
trial below resulted in a verdict for $600 in favor of ap¬ 
pellee and the Court below in the exercise of itst »und 
discretion refused to disturb the verdict and entered judg¬ 
ment from which the present appeal is prosecuted. 

No exceptions whatever were taken below, and con- 








sequently there could be no bill of exceptions and no 
review of any supposed errors in the trial. 

“The record contains, embodied in the bill of 
exceptions, the whole of the testimony and evi¬ 
dence offered at the trial, by each party, in sup¬ 
port of the issue. It is very voluminous, and as 
no exception was taken to its competency or suffi¬ 
ciency, either generally or for any particular pur¬ 
pose, it is not properly before this Court for con¬ 
sideration, and forms an expensive and unneces¬ 
sary burden upon the record.” 

Pennock vs. Dialogue, 2 Pet., 1, at p. 15. 

“It has been repeatedly decided, by this Court, 
that it must appear by the transcript, not only that 
the instructions were given or refused at the trial, 
but also that the party who complains of them, 
excepted to them while the jury were at the bar.” 

Phelps vs. Mayer, 15 How., 160, at p. 161. 

“To authorize any objection to the admission or 
exclusion of evidence, or to the giving or refusal 
of any instructions to the jury, to be heard in this 
Court, the record must disclose not merely the fact 
that the objection was taken in the Court below, 
but that the parties excepted at the time to the 
action of the Court thereon.” 

Hutchins vs. King, 1 Wall., 53, at p. 60. 

“But, as the record fails to show that any ex¬ 
ception was taken at the trial based upon the lack 
of any evidence, in this particular, we repeat, it is 
not properly presented to this Court for consid¬ 
eration.” 

Grand Trunk Railway Co. vs. Ives, 144 U. S., 
408, at p. 414. 

Moreover, the appellant does not even claim that an 
exception of any kind was taken below, and his proposed 
bill of exceptions, which the Court below was obliged 
to decline, nowhere recites that an exception of any kind 
was at any time taken. It does not properly constitute, 
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therefore, any part of the record here, and nothing is pre¬ 
sented to this Court for review. 

For the reasons appearing, the paper called “Bill of 
Exceptions” should be stricken from the record here, and 
the appeal herein should be dismissed or the judgment 
below affirmed. 

GEORGE E. SULLIVAN, 

Attorney {or Appellee. 
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APRIL TERM, 1915. 
No. 2791. 


HENRY T. OFFTERDINGER, APPELLANT, 

vs. 

ELMORE KING, APPELLEE. 


BRIEF FOR APPELLANT 

The brief of appellant in opposition to the motion of 
the appellee to dismiss the appeal, etc., respectfully sub¬ 
mits : 

(1) That said motion, and the relief therein prayed, 
should be denied and the motion dismissed, for the fol¬ 
lowing reasons, to wit: 

(a) Because, on an appeal to this Court in an 
action at law, the questions raised sufficiently ap¬ 
pearing in the pleadings, proceedings and tran¬ 
script of record, as in this case, the signing of a 
bill of exceptions or the bill of exceptions itself 
is unnecessary to give appellate jurisdiction. See 

Evans vs. Humphreys, 9 Appeals, 392. 

Fitzgerald vs. Murphy, 19 Appeals. 440. 









(b) 4 ‘The right of appeal is not dependent 
upon the appearance of a regular bill of excep¬ 
tions in the transcript of the record, however in¬ 
effectual such appeal may prove on the hearing 
because of such omission.” See 

Raymond vs. United States, 26 Appeals, 250 
(opinion by Chief Justice Shepard). 

(c) Because, this being an action brought by 
the appellee (plaintiff below) to recover damages 
claimed to have been sustained by him through 
the carelessness and negligence of the appellant’s 
(defendant below) agent, in the handling of the 
appellant’s automobile on the 10th day of htpik) 
1910, on G street between 4th and 5th streets, N. 
W., this city, whereas in fact there was not one 
sentence of testimony introduced in the case, as 
will be seen by a reference to the transcript of the 
record filed herein tending to show any negligence 
of any kind on the part of appellant, nor, indeed, 
any foundation for, nor evidence upon which, 
either the verdict or judgment against the appell¬ 
ant can rest, nor any question of fact to be submit¬ 
ted to the jury. 

(d) Because the declaration declares that the 
appellee (plaintiff below) was in the exercise of 
all due care, caution and prudence, and was not 
guilty of any negligence, and was run upon, etc. 
Whereas the testimony of the appellee himself 
and all of his witnesses declared that he filled his 
arms full of packages, as high as his eyes, and 
with a bag of beans on the other arm trudged 
across said G Street, without looking, after he 
started, to either the right or left, as will be seen 
by a reference to the transcript of the record, 
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and this on G Street with two car tracks in the 
street, and with taxicabs by the score going from 
the depot to the uptown hotels, and in this con¬ 
duct the appellee was guilty of gross negligence, 
and not entitled to recover in this case under any 
circumstances. See 

Jones vs. The Baltimore & Potomac R. R. Co., 
95 U. S., 506. 

(e) The transcript of the record and bill of 
exceptions (not signed) show that the young man 
handling the appellant’s automobile was an expe¬ 
rienced man, had the machine under absolute con¬ 
trol, was going at about two or three miles an hour, 
and when within ten feet of the appellee stopped 
his machine, and the appelle stopped, giving him 
the right of way, and as he started the automo¬ 
bile again the appellee stepped in front of the 
south lamp and when it struck hitn he slid down 
in front of the wheel, the automobile was stopped 
at once, else it would have run over him, and the 
chauffer did everything in his power to prevent 
the accident. 

The appellee got up, picked up his packages 
and delivered them and then jpinped into his 
wagon and drove away. The transcript of the 
record shows that the crossing policemen, who saw 
the accident, corroborated the chauffer’s statement 
in every particular, and nobody contradicted it. 
It is therefore apparent upon all of the evidence 
it was the duty of the trial justice to have directed 
a verdict in favor of defendant. 

(f) Finally it is submitted that, upon this rec¬ 
ord, there appear plain errors both of law and fact. 

It is now well settled that if there be plain error of 




law or fact apparent upon the record, the appellate court 
may take notice of it even if not assigned. See 
School District vs. Hall, 106 U. S., 428. 

United States vs. Penna., 175 U. S., 500. 
Columbia Heights vs. Rudolph, 217 U. S., 54. 

For the reasons hereinbefore stated, the motion of the 
appellee to dismiss the appeal should be denied. 

All of which is respectfully submitted. 

Hosea B. Moulton, 

Attorney for Appellant. 














